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Re: Pennsylvania Minum Wage Act
Minmum Wa2e/Overtie for Domestic W orken

Dear Mr.

Ths is in response to your letter to Bureau of Labor Law Compliance ("BureauInvestigator , concerning the Bureau s investigation of your client'
Inc. (" ") and its compliance with Pennylvana s Minium Wage Act

of 1968 ("MW A"). Specifica1y you suggested that overte is not requied for
employees of classifed as Hom.e Based Companons ("HBCs ) based upon the
domestic services exemption under the MWA, 43 P. S. 333.101 - 333.115 and its
reglations or a j oint employment alangement with individuals under the care of HBCs
employed by . You recommended that the Bureau adopt the exemptions and
defIntions under the federal Fair Labor Stadads Act ("FLSA"), 29 D, C. 201 -
209. . For the following reasons the PelUylvana MW A does not exempt
companionship" servces, as described in your letter from the mandates of payment of

minimum wages and overte.

The FLSA interpretations and gudelies may be utiized to constre the MW A
when Penylvania s MW A conta similar language to the FLSA. However the MW A
and the FLSA contain different language concernng domestic services. Section 5(a)(2)
provides for an exemption from mimum wage and overtme for "domestic services in
or about the private home of the employer 43 P, S. 333.105(a)(2). This provision was
in the MW A's origia11968 enactment and has not been modified. The regulations to the
MW A defie "domestic servces" as:
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Work in or about a private dwellng for an employer in his capacity as a
householder as distiguished from work in or about a private dwellng for
such employer in the em.ployer s pursuit of a trade, occupation, profession
enterprise or vocation.

34 Pa. Code g 231, 1 (b) (emphasis added). :The MW A and the regulations requie tht the
person providing the services ha to be an eroployee of the householder in order to be
classified as being in "domestic services." Ths is not the case for the HBCs of

The FLSA did not extend coverage to domestic service workers unti 1974.
Section 13(b)(21) of the FLSA provides for an exemption from overtme for "any
employee who is employed in domestic serice in a household and who resides in such
household". This provision is different from the MW A, which does not require that the
employee reside in the household to maintain the exemption.

Section 13(a)(15) of the FLSA provides for overtme and t'1nim um wage
exemption for " any employee employed on a casua basis in domestic service
employment to provide babysittng servces or any employee employed in domestic
servce employment to provide companonship services for individuals who (because of
age or inflmity) are unable to care for themselves...." Because Pennylvania has not
amended the MW A to provide for th exemption, Federal guidace in interpreting that
exemption is not relevant in interpretig Pennylvania law. In addition, Section 18 of the
FLSA provides that federal law does not preempt higher state labor stadads. 29 V.

218(a). Therefore FLSA coverage of domestic servces does not divest the
Commonwealth of overte coverage over companon servces, to the extent that ths
tye of employment is exempt from overte under federal law . Instead, coverage must
be decided under Pennsylvana law which does not provide for an exemption in this case.

You indicate that a "joint employment" relationship exists between and the
individual or famiy for whom they are providing servces. However ths relationship
actually does not exist based on the facts presented in your leters of the working
relationship of the HBCs. For there to be a ' 'j oint employer" relationship beteen
and the householders, there fIrst needs to be a determtion that an employer-employee
relationship exists at all.

The case you cited does not adequately address ths situation. Sweet v, Pa. Labor
Relations Rd., 457 Pa. 456 , 322 A.2d 362 (1974). The Pemlsylvana Supreme Cour held
that the judges of the Cour of Common Pleas of Washington County, not a labor Wlon
were "at least an employer of some of the employes" employed by the cour in
Washington County for the purose of collective bargainig. Id. at 462 , 322 A.2d at 365.
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Work in or about a private dwelling for an employer in his capacity as a
householder as distinguished from work in or about a private dwellng for
such employer in the employer s puruit of a trade, occupation, profession
enterprise or vocation.

34 Pa. Code 231, l(b) (emphasis added). The MWA and the regulations requie tht the
person providig the services ha to be aD employee of the householder in order to be
classified as being in domestic sexvices." This is not the case for the HBCs of

The FLSA did not extend coverage to domestic service workers unti 1974.
Section 13(b)(21) of the FLSA provides for an exemption from overtime for "any
employee who is employed in domestic serice in a household and who resides in such
household". This provision is different from the MW A, which does not require that the
employee reside in the household to maitain the exemption.

Section 13(a)(15) of the FLSA provides for overte and minum wage
exemption for "any employee employed on a casual basis in domestic service
employment to provide babysittg servces or any employee employed in domestic
seIVce employment to provide companonship services for individuals who (because of
age or infIrmity) are unable to care for themselves...." Because Pennylvania has not
amended the MW A to provide for ths exemption, Federal guidace in interpretig that
exemption is not relevant in interpretig Pennylvana law. In addition, Section 18 of the
FLSA provides that federal law does not preempt higher state labor stadads. 29 D.

218(a). Therefore FLSA coverage of domestic servces does not divest the
Commonwealth of overte coverage over companon servces, to the extent that ths
tye of employment is exempt ftom overte under federal1aw. Instead, coverage must
be decided under Pennsylvana law which does not provide for an exerntion in this case.

You indicate that a ' oint employmenf' relationship exists between and the
individual or family for whom they are providing services. However, ths relationship
actually does not exist based on the facts presented in your leters of the working
relationship of the HBCs. For there to be a ' 'joint employer" relationship beteen
and the householders , there first needs to be a detemrtion that an employer-employee
relationship exists at all.

The case you cited does not adequately address ths situation. Sweet v, Pa, Labor
Relations Bd., 457 Pa. 456 , 322 A.2d 362 (1974), The PelUsylvana Supreme Cour held
that the judges of the Cour of Common Pleas of Washington County, not a labor unon
were "at least an employer of some of the employes" employed by the cour in
Washington County for the purose of collective bargainig. Id. at 462 322 A.2d at 365.
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This case was decided in the context of labor relations. The present situation is dissimlar
from Sweet because it involves private employees, not public employees, and concerns
the MW A) not the Pennylvana Relations Act or the Labor Anti-Injunction Act.

The MW A defines an employer to include ('any individual, parership)
association) corporation, business trst, or any person or group of persons actig, directly
or indiectly, in the interest of an employer in relation to any employe. ' 43 P. s. 

333. 103. An employe is defined in the MWA as including "any individual employed by
an employer." 43 P. s. 333.103.

Under the "economic reality" test for detenning whether wage-and-hour laws
apply, the relevant considertions are: (1) the degree of con1rol exercised by the employer
over the worker; (2) the worker s opportty for profit or loss dependig upon
maagerial skill; (3) the worker s investment in equipment or material requied for the
tasks or the employment of helpers; (4) whether the service rendered requires special
ski; (5) the degree of permence of the workig relationship; and, (6) the extent to
which the work is an integral par of the employer s business. Dep t of Labor Industry
v. Stuber 822 A.2d 870 (Pa. Cmwlth. 2003), affrmed 580 Pa. 66 , 859 A.2d 1253(2004).

Based on these factors, there is no employee-employer relationship between the
HBCs and the individual or famly for whom they provide services. The individual or
famly is a client of the agency. The client mAY have discretion in choosing HBCs.
However and not the client hie the HBCs. is also the one who ultimately
fies a HBC. The client may release a HBC from duties in their home. However, ths is
not dispositive of the HBC' s termation at . A HBC could be assigned to another
client though

also pays the HBCs s wages. The clients may exercise a small degree of
control, such as providig the materials for the HBCs to use or diecting the performance
of services. However controls the important aspects of the employment
relationship. Additionally, the HBCs are not jointly employed by the agency and the
individual or famy. Accordingly, these employees would not be exempt from overte
under the MWA' s regulations since the employees are not employed by the householder.
34 Pa. Code 9 231.1(b).

I hope ths inormation is helpful.
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